
 

 

 

March 27, 2015 
 
SENT VIA EMAIL 
 
CleanEnergyRFP@gmail.com  
 
Re:  Comments on Notice of Request for Proposals from Private Developers for Clean 

Energy and Transmission, February 25, 2015 Draft 
 
 

Conservation Law Foundation (“CLF”) appreciates this opportunity to provide comments 
on the Draft Notice of Request for Proposals from Private Developers for Clean Energy and 
Transmission published by specified state agencies and electric distribution companies (“EDCs”) 
in Connecticut, Massachusetts, and Rhode Island (“Draft RFP”).  

 
CLF is a public interest advocacy organization that works to solve the environmental 

problems that threaten the people, natural resources and communities of New England. Founded 
in 1966, CLF is a nonprofit, member-supported organization. CLF promotes clean, renewable 
and efficient energy production in New England. CLF has a decades-long record of advocacy in 
support of renewable energy development throughout New England, and CLF’s staff has deep 
expertise in the New England state statutes governing renewable energy.  

 
CLF has long advocated for joint or coordinated procurement of non-emitting renewable 

energy by the New England states. Improper design or implementation of such a procurement, 
however, has the potential to compromise the procuring states’ carbon reduction policy goals and 
legal requirements. After assessing the Draft RFP, CLF has serious concerns regarding the 
potential carbon profile and other environmental effects of the procured resources, the extent to 
which the Draft RFP as currently designed will incentivize the development of renewable 
generation, certain unnecessary and potentially unintended effects on New England’s electricity 
market, and a continued lack of transparency and adequate ratepayer protections.  

 
I. Defining the Participating State’s Authority to Act 

 
a. Any required expansion of the states’ authority to act under this RFP should 

be specifically enumerated. 
 

The authority of the procuring states and EDCs to participate in this RFP derives from the 
authorizing statutes in each state:  

 
 Connecticut is authorized to procure, through its EDCs, up to 4% of the Connecticut 

EDC’s distribution load from Class I renewable energy sources and up to 5% of the 
Connecticut EDC’s distribution load from Class I renewable energy sources or 
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“verifiable large-scale hydropower.”1 Both statutory provisions authorize the Connecticut 
Department of Energy and Environmental Protection (“CTDEEP”) Commissioner to 
direct the EDCs to “enter into power purchase agreements for energy, capacity and 
environmental attributes, or any combination thereof.”   

 Massachusetts is authorized to procure, through its EDCs, “renewable energy generation” 
through contracting methods “including long-term contracts for renewable energy 
certificates, hereinafter referred to as RECs, for energy, and for a combination of both 
RECs and energy.”2 For the purposes of this section, “renewable energy generation” is 
generation qualified as eligible to participate in the Massachusetts RPS program.  

 Rhode Island’s EDCs are authorized to procure, to the extent that the procurement is 
“commercially reasonable,” “domestic or international large or small-scale hydroelectric 
power and eligible renewable energy resources, including wind.”3  

 
It is not clear that Massachusetts has the statutory authority to participate in all categories of this 
procurement at this time, to the extent that energy from sources not qualified under the 
Massachusetts RPS program is sought. Likewise, Rhode Island’s legal authority to fully 
participate in the procurement is unclear, if Rhode Island is not seeking any power purchase 
agreements (“PPAs”) as part of this RFP.4 The Draft RFP states in its introduction that “certain 
aspects of this RFP may require legislative and/or regulatory action in order to ensure cost 
recovery for certain types of proposals.” In order to move forward with the RFP process, in the 
current absence of additional legislation, these legislative and/or regulatory changes should be 
specifically enumerated as well as the potential implications that such lack of authority may have 
on the responsiveness and interest of bidders.  
 

b. States likely do not have authority to “procure” transmission and generation 
with cost recovery under a FERC tariff. 

 
The Draft RFP contains, in addition to the more straightforward bid option of PPAs, a 

“qualified clean energy delivery commitment” option compensated under a performance-based 
Federal Energy Regulatory Commission (“FERC”) tariff.5 This option differs significantly from 
generation or generation and transmission bids, the cost of which is recovered through state 
electric rates, or bids with state-recovery elements for generation and FERC-recovery elements 
for transmission. FERC has unbundled electric generation and transmission rates, and a proposed 
FERC tariff that includes recovery of both power and transmission costs is unlikely to pass 
muster at FERC. The Deputy Commissioner of CTDEEP has admitted the regulatory risk 
inherent in this “delivery commitment model,” and this risk is reflected in a January 2014 legal 
                                                      
1 Public Act 13-303, §§ 6 & 7; Conn. Gen. Stat. §§ 16a-3f & 16a-3g. 
2 2008 Mass Acts c. 169 § 83A, as amended by 2012 Mass. Acts c. 209 § 36. 
3 R.I. Gen. Laws. §39-31-5. 
4 See Draft RFP § 1.2.5; Dykes Presentation  to the Restructuring Roundtable at 19 (March 13, 2015), 
http://www.raabassociates.org/Articles/Dykes_3.13.15.pptx.  
5 Draft RFP §§ 1.2.1, 1.2.2.3, 2.2.3.3, 2.2.12.3, Appendix G.   
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memo prepared for the New England States Committee on Electricity (“NESCOE”).6 Unlike the 
state law deficiencies discussed above, this legal quandary cannot be solved expeditiously. In 
order for a strong RFP for renewables to go forward, the “delivery commitment” element should 
be removed from the final version of the RFP.  
 

II. Carbon Emissions and Other Environmental Attributes 
 
a. The policies and laws of the procuring states require that the Draft RFP 

accurately account for and minimize the carbon profiles of the procured 
resources. 

 
The states involved in this proposed procurement effort have already made legally 

binding commitments toward a clean energy future, with Renewable Portfolio Standard (“RPS”) 
programs and, in Massachusetts and Connecticut, state Global Warming Solutions Acts 
(“GWSA”) requiring dramatic decreases in greenhouse gas (“GHG”) emissions by 2050.7 CLF 
strongly supports these policies as essential measures to help guide New England’s electricity 
market toward a largely carbon-free energy sector in the region by 2050. These requirements, 
particularly the GWSA statutes, indicate the need for accurate carbon accounting for any and all 
new resources entering New England’s electric market. Connecticut, Massachusetts, and Rhode 
Island’s clean energy goals and legal requirements also necessitate that large scale procurements 
like those contemplated in this Draft RFP obtain electricity from largely if not entirely carbon-
free energy sources.     

 
Large hydropower is not a zero-carbon generating source, and new impoundment 

hydropower projects are not necessarily low carbon in their first decade following development. 
New impoundment hydropower projects can emit up to 70% of the GHGs emitted by a new 
natural gas plant over the first ten years of the hydropower project, as carbon dioxide is released 
from flooded biological material and other effects.8 The scale of these early impacts 
distinguishes large-scale hydropower from other renewable resources, like wind and solar, which 
have minimal life-cycle emissions. While hydropower projects or project portfolios can be 
designed to reduce these carbon impacts, the emitting potential of new hydropower projects 
highlights the need for accurate accounting of the attributes of energy projects to be procured 
through the process contemplated by the Draft RFP.  It is important that the states know as 
precisely as possible the attributes of the energy procured through the RFP, down to the facility 
level, with scientifically accurate accounting for large-scale hydropower facilities’ lifecycle 
emissions. 

 
                                                      
6 See supra n.4, Dykes presentation at 19; CLF NESCOE FOIA Briefing Documents, linked attachment to document 
30 (June 2014), http://www.clf.org/FOIA-index/FOIA%20Documents.zip [zip file, 25 MB].   
7 Public Act 08-98, Gen Stat § 22a-200a; Massachusetts G.L. c. 21N. 
8 See Teodoru et al., The Net Carbon Footprint of a Newly Created Boreal Hydroelectric Reservoir (2012), available 
at http://onlinelibrary.wiley.com/doi/10.1029/2011GB004187/epdf.  
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Another reason for reliable source attribution is that, without such assurances, bidders can 
fulfill their obligations with power sourced from other resources or control areas. For example, 
Québec recently made a seasonal energy arrangement with Ontario, allowing for substantial 
imports into Québec during winter periods.9 Under these circumstances, Québec’s exports to 
New England can be wheeled fossil or nuclear power from Ontario. Without adequate facility-
level tagging and assurances of environmental attributes, the states cannot be assured they are 
actually receiving the clean energy resources that the states are seeking through this RFP.  

 
The Draft Proposal Submission Instructions section, Appendix B, §12 discusses the 

submission of emissions data. However, this section only contemplates reporting of emissions 
from resources with a smokestack. This section should be expanded to specify the format of 
project emissions reporting for hydropower projects.  

 
b. Without adequate guidance or controls, the Draft RFP has the potential to 

incentivize development of generation sources and transmission infrastructure 
with inadequate environmental performance and social acceptance.  

 
In addition to carbon emissions, new impoundment hydropower projects can have serious 

environmental consequences, including the loss of boreal forest habitat and impacts to 
indigenous communities. Similarly, new electric transmission projects can have significant 
environmental and human impacts. The final version of the Draft RFP should take into account 
these factors and other similar factors and establish criteria for the environmental attributes of 
new hydropower impoundments and transmission lines. At a minimum, the following 
transmission criteria should be favored: minimization of imports from new hydropower 
impoundments,10 co-location with existing lines to the extent feasible, burial of lines where 
feasible, on-ramp capability for multiple resources, and transmission lines with multi-value 
functions (stability and reliability in addition to delivery of renewable generation).  

 
 
 
 
 
 

 

                                                      
9 See Joint Memorandum: Seasonal Exchange Of Electricity Capacity Between Ontario And Québec (Nov. 24, 
2014), http://news.ontario.ca/opo/en/2014/11/joint-memorandum-seasonal-exchange-of-electricity-capacity-
between-ontario-and-Québec.html.  
10 Connecticut’s vintage requirement defining eligible large-scale hydropower as hydropower that began operation 
after 2003 may be an impediment to this criterion, but the environmental and socioeconomic performance of such 
facilities should nevertheless factor into the bid evaluation process. Draft RFP at § 1.2.1; Public Act 08-98, § 4; Gen. 
Stat. § 16-1(a)(47). 



‐5‐ 

III. The Draft RFP Must Be Tailored to Ensure Beneficial Market Effects and 
Avoid Unintended Consequences 

 
a. Long term contracts with renewable electricity generators are the most 

effective form of incentive for new renewable energy source development. 
 

The RPS programs in each of the procuring states are tailored market mechanisms to 
incentivize the development of new renewable energy technologies. Large hydropower resources 
do not qualify for the RPS in Massachusetts and Rhode Island, and only qualify for the 
Connecticut RPS program after specific triggering circumstances are met.11 The absence or very 
limited inclusion of large hydropower resources in RPS programs reflects the fact that large 
hydropower is a mature generating technology with significant ecological impacts that does not 
need additional economic incentives. In the case of Canadian hydropower, large hydropower 
projects already receive substantial financing from provincial treasuries.12 

 
Combining the procurement authority of multiple states has the potential to enable the 

carbon emission reduction and other environmental benefits from renewable energy sources to be 
achieved at a reasonable cost to electric customers. There is vast untapped potential for 
renewable energy in New England, and large-scale procurement of these resources can be an 
effective tool for ensuring that new renewable projects can obtain the financing to be developed.     
 

The procurement contemplated in this Draft RFP entails transferring a limited amount of 
public resources (ratepayer money) to selected private entities in the energy industry. It is well 
understood that developers of renewable energy projects require PPAs under long term contracts, 
in terms of 20 years or more, to secure funding for their projects. Consequently, the “delivery 
commitment” bid option proposed in the Draft RFP, which does not require a PPA, would not be 
a financially viable solution for Massachusetts or Rhode Island RPS-eligible resources.13 
Resources that could utilize the delivery commitment option do not need it, as they are already 
building—or are capable of building—generation based on participation in the New England 
energy market or subsidy from Canadian provinces, making the revenue that they could gain 
from participation in this RFP a potential windfall. Additionally, the delivery commitment option 
in practice would apply only to imported energy resources, which places qualified domestic 
energy resources at a disadvantage. Incurring the risk of legal challenges to the “delivery 
commitment” option, using a mechanism that only benefits energy products that are already 
being offered into the market, is not an efficient use of ratepayer funds. In order to maximize the 
public benefit of this procurement by incentivizing the construction of new renewable energy 
resources, only power purchase agreement options should be included.      
 
                                                      
11 See MA G.L. c. 25A, §11F; RI Gen. Laws § 39-26-5; CT Gen. Stat. § 16a-3i. 
12 See also CLF Briefing at 10 n.31 (June 2014), http://www.clf.org/wp-
content/uploads/2014/06/CLF_Briefing_NESCO_Documents_Release_June2014.pdf.  
13 See Section I.b., supra, for discussion of potential legal problems with the delivery commitment proposal.  
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This does not mean, however, that the inclusion of large-scale hydropower in this RFP 
could never be in the public interest. When bundled with utility-scale wind projects, large 
hydropower has the potential to support the development of renewable energy while replacing 
baseload fossil fuel-burning or nuclear resources. To ensure that the public resources associated 
with the Draft RFP are not consumed by mature large hydropower generation to the exclusion of 
utility scale renewable resources, the Draft RFP should be modified to require that a minimum of 
30% of Massachusetts and Rhode Island RPS-eligible resources be procured along with large-
scale hydropower.   
 

b. Procurement of power from mature generation technologies intended to serve 
as baseload resources must have firm performance commitments.  

 
One rationale expressed by officials from the procuring states for the prominent inclusion 

of hydropower resources in this RFP is to ameliorate the “needle peaks” in wholesale electricity 
prices that have contributed to winter electric rate increases. As CLF has stated in other fora, 
these needle peaks are infrequent and are already being addressed to a certain extent by 
electricity and gas market reforms. Additional non-gas baseload resources, including imports to 
the New England grid, may provide benefits in future years to the extent that the problem still 
exists when new transmission infrastructure for imports is in place. However, specific 
requirements must be placed on imported resources for this beneficial role to materialize.  

 
It cannot be assumed that imported power from other regions with similar or colder 

climates to New England’s will be available to the New England electric grid on needle peak 
days without a mechanism to ensure delivery. The prime example of this dynamic can be seen in 
Hydro-Québec’s history of throttling market power flows to New England in cold weather 
conditions, as pictured below:14  
 

                                                      
14 ISO-NE Metered Hourly Net Interchange Data. 
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The Draft RFP appears to be aware of this general dynamic in providing the “delivery 
commitment option.” However, as discussed above, the delivery commitment option is 
unnecessarily complicated, of dubious legal construction, and unlikely to apply to any resources 
that actually require economic incentives under this RFP. Additionally, as described above, it is 
not in the interest of ratepayers for this procurement to include an option for the participating 
utilities to avoid long term contracts.  

 
To the extent that the states insist on an option to procure energy under defined terms 

without requiring long term contracts, the more logical and elegant solution would be to require 
the procured resources to bid into ISO-NE’s capacity market, rather than attempting to regulate 
and measure delivery performance.    
 

IV. Transparency and Ratepayer Protections Must be Strengthened 
 
a. A transparent process is essential to a successful RFP. 

 
For ratepayer interests to be protected in any procurement process, but especially one in 

which EDCs participate on both the bidding and selection sides, transparency and a clearly 
defined public process are crucial. Since the New England states began discussing a multi-state 
clean energy RFP, CLF has advocated for the inclusion of non-state, non-EDC stakeholders in 
the design of the procurement process, particularly in the development and implementation of 
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project evaluation criteria.15 This model was implemented successfully in the creation of the 
Regional Greenhouse Gas Initiative. Procuring renewable energy through an RFP is a conscious 
policy choice that presents a multitude of public policy issues. Comprehensive participation of 
legal experts from non-buyer organizations in the design of the RFP, including environmental 
and ratepayer advocate entities and non-EDC-affiliated resource developers, is essential to 
ensuring that ratepayer resources are allocated in the most efficient manner possible. Without 
these other participants, the inclusion of EDC attorneys in the design process, especially when 
some of the EDCs have interests on the bidding side, presents conflicts of interest, is at odds with 
a truly competitive process, and is not in line with protecting the interests of ratepayers.16 CLF 
urges the procuring states to include outside stakeholders in the determination of the final RFP’s 
design.   
 

NESCOE’s role as facilitator of the development of this RFP also raises an important 
opportunity to inject more public participation and ratepayer protections into the process. 
NESCOE’s counterpart organization in the Midcontinent Interconnection region, the 
Organization of MISO States, has an Open Meetings provision in its bylaws, requiring all 
substantive meetings but those discussing legal strategy or confidential business information to 
be open to the public.17 The participating states should work to amend NESCOE’s bylaws to 
adopt an Open Meetings policy, to ensure that further development of publicly supported or 
subsidized energy infrastructure is conducted in the public interest. 
 
 

b. Allowing utilities to have both reviewing and bidding roles puts ratepayers at 
risk. 

 
The RFP acknowledges that EDCs may also have a financial stake in bidding projects 

under this RFP. Despite a standard of conduct that purports to separate the procuring side of an 
EDC from the bidding side of an EDC under the Draft RFP, this arrangement carries inherent 
risks. 18 The RFP has been developed with EDC input while the attributes of potential EDC 

                                                      
15 See CLF Comments, NESCOE Coordinated Competitive Renewable Procurement- Draft Work Plan (Aug. 31, 
2012), http://www.nescoe.com/uploads/CLF.pdf.   
16 See CLF NESCOE FOIA Briefing at n.16, http://www.clf.org/wp-
content/uploads/2014/06/CLF_Briefing_NESCO_Documents_Release_June2014.pdf (noting EDC legal staff’s role 
in drafting the 2014 NESCOE Utility Conflict of Interest Policy). 
17 Organization of the MISO States Bylaws, Article XIII (as amended Sept. 2012), 
http://www.misostates.org/images/stories/Bylaws/BYLAWS_OMSasAmended13September2012.pdf.  
18 Draft RFP at §§ 1.1, 1.3. CLF can only opine on the content of the Standard of Conduct as discussed in the RFP 
document, as the cover page of Appendix J is the last page in the Draft RFP PDF document and the Standard of 
Conduct itself appears to be missing. Stakeholders may assume that the Standard of Conduct is substantively 
identical to the document produced by NESCOE for similar purposes in June 2014, but the extent to which the 
standard for the current process differs from this document is important to know. See Utility Standard of Conduct 
(June 2014), http://nescoe.com/uploads/RegionalInfrastructure_UtilityStandardofConduct_June2014.pdf. The 
procuring states should publish the Standard of Conduct as soon as possible following this comment deadline.  
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projects were known, and an EDC employee in the selection process will know which bid 
belongs to that employee’s EDC without express communication in violation of the Standard of 
Conduct. Express communication is not necessary for an unfair advantage to be gained by an 
EDC participating as both bidder and selector. In order to mitigate this risk, outside stakeholders, 
including environmental and ratepayer advocates, should be included in the bid selection 
process, and the states should consider further measures to limit the substantive influence of 
EDC participants.  
 

V. Conclusion 
 

A coordinated procurement of renewable energy resources under long term contracts has 
significant potential to benefit New England’s energy market and help the procuring states reach 
their climate goals. With careful tailoring, a productive role in this procurement could be 
possible for large scale hydropower as well. However, the next iteration of this Draft RFP must 
be carefully revised to ensure a positive outcome, and to prevent excessive subsidization of 
mature generating technology. The RFP must also include stronger measures to guard ratepayer 
interests from utility self-dealing. CLF urges the procuring states and EDCs to implement these 
measures if they are to continue with the RFP process.     
 
Respectfully submitted,  
 

 

 
Caitlin Peale Sloan 
Staff Attorney 
 
Greg Cunningham 
VP and Director, Clean Energy & Climate Change 
 

 
 

 
 


