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Connecticut Department of Energy and Environmental Protection  
Massachusetts Department of Energy Resources  
Electric distribution companies of Connecticut, Massachusetts and Rhode Island 
CleanEnergyRFP@gmail.com 

 

Comments on Draft Request for Proposals issued February 25, 2015  

 
Allco Renewable Energy Limited provides the following comments on the 

Draft Request for Proposals issued February 25, 2015 (the “Draft RFP”).   

1. With respect to the participation of the Connecticut Department of 

Energy and Environmental Protection (“DEEP”), the Draft RFP suffers 

from the same legal deficiencies of the request for proposals and the 

ensuing selections made by DEEP under Conn. Public Act 13-303 § 6 

in September 2013.  Those deficiencies are the subject of litigation 

currently pending before the United States Court of Appeals for the 

Second Circuit.  See, Allco Finance Limited v. Klee, Case No. 15-20 (2d 

Cir. filed January 2, 2015).  Under the Federal Power Act, Congress 

reserved to the Federal Energy Regulatory Commission (“FERC”) the 
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exclusive authority to regulate wholesale sales of electricity in 

interstate commerce.  16 U.S.C. § 824(b)(1).  States are not permitted 

to act in that field. State action is preempted merely because it lies 

within an exclusive federal field – even if the state action is 

complementary to federal policy.1  DEEP has no authority to compel a 

wholesale energy transaction except under the Public Utility 

Regulatory Policies Act (“PURPA”).  Participation in the Draft RFP, at 

least with respect to Connecticut, must therefore be limited to facilities 

that are “Qualifying Facilities” under PURPA.   

2. Any action the Commissioner of DEEP takes compelling a whole 

energy or capacity transaction other than with Qualifying Facilities as 

permitted by PURPA is pre-empted and void, and a violation of 

Qualifying Facilities’ rights guaranteed under PURPA and secured by 

42 U.S.C. §1983 and the Supremacy Clause of the United States 

Constitution. 

3. With respect to the public utilities that are participating in the joint 

RFP with state entities such as DEEP and the Massachusetts 

Department of Energy Resources (“DOER”), those entities may also be 

subject to injunctive relief and liability for damages under 42 U.S.C. 

§1983 as a result of their coordinated action with those state entities.  
                                                            
1See Arizona v. United States, 132 S. Ct. 2492, 2502 (2012) (when Congress “occupies an 
entire field . . . even complementary state regulation is impermissible,” and all “state 
regulation in the area” is foreclosed, “even if it is parallel to federal standard”). 
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The utilities in Connecticut and Massachusetts continue to violate the 

rights of Qualifying Facilities to a committed long-run rate under 18 

C.F.R. §292.304(d)(2)(ii).  Offering a long-run rate only under the 

limited conditions of this proposed RFP has been declared invalid by 

the FERC2, and is just another example of the continued violation of 

Qualifying Facilities’ rights under the Federal Power Act and PURPA. 

4. The imposition of bid fees for Qualifying Facilities is a blatant violation 

of the absolute right of Qualifying Facilities to sell energy and 

capacity.  Bid fees should be eliminated. 

5. Similarly the imposition of a minimum bid size of 20MW, which results 

in the exclusion of most all Qualifying Facilities, is a violation of 

Qualifying Facilities’ rights under PURPA. 

6. Connecticut’s limiting REC only contracts to in-region (i.e., ISO-NE) 

or, under certain conditions, adjoining control areas is facially 

discriminatory and violates the dormant Commerce Clause. Similarly, 

Conn. Gen. Stat. § 16-245a(b)(1) facially discriminates against out-of-

region RECs and violates the dormant Commerce Clause.   

7. The Draft RFP seeks to receive a combined bid for a transmission 

project and an energy generation project.  Negotiated rate authority for 

a transmission project must receive approval from FERC and satisfy 

                                                            
2 See, Hydrodynamics, Inc., 146 FERC ¶ 61,193 (2014). 
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certain conditions including nondiscriminatory access.  It is 

questionable whether the solicited project would be viewed by FERC as 

a merchant project or a utility project because the costs will be 

guaranteed to be recovered from the contracting utilities.  See, ITC 

Lake Erie Connector LLC, 148 FERC P61,236, Chinook Power 

Transmission, LLC, 126 FERC P 61,134 (2009).  In any case, however, 

the transmission operator would need to provide an open subscription 

period for other generators in order to eliminate undue discrimination 

and undue preference. 

8. The Commissioner has no authority to regulate or compel a 

transmission services transaction.  Authority to regulate such 

transactions is vested solely in the FERC.  Any action by the 

Commissioner to compel at transaction for interstate transmission 

services would be pre-empted and void. 

9. Generators should be required to deliver the energy to the load-serving 

entities that sign the power purchase agreements.  Otherwise the 

ratepayers are engaging in nothing more than long-term energy 

speculation and trading.  For example, in the case of Connecticut, 

energy delivered at a point in Maine is as useful to the Connecticut 

ratepayer as energy delivered in Oklahoma or Minnesota.  If the 

energy is not delivered to the Connecticut zone, the transaction is 
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merely an arbitrage between locational marginal prices.  Is the energy 

trading business something that ratepayers should be in?     

Connecticut should consider getting back to the basics—getting its energy 

from local Qualifying Facilities that would form the infrastructure for future micro-

grids when battery storage becomes a reality.  The focus on high-profile massive 

single-sited energy projects that require massive transmission projects through 

multiple jurisdictions in order to deliver their energy to load serving entities should 

be abandoned.   In the case of Connecticut, those massive projects also omit the 

final “E” in Connecticut’s clean energy plan described in the March 10, 2011, 

testimony of former DEEP Commissioner Esty before the Committee on Executive 

and Legislative Nominations: 

The Governor has made clear the importance of driving economic 
growth and creating jobs. DEP must also be a partner in this and 
pursue our work with an eye on how we will contribute to the 
state's economic revitalization. 
*** 
But, as we move toward a "Double E" structure, I want to 
emphasize a third "E" -- the Economy. I share the Governor's belief 
that a commitment to job creation needs to be our top priority – and 
deeply believe that environmental progress is much easier to 
achieve when the public feels confident about the economic future. 
 
The addition of the "third E" - the economy - to our mission means 
that we as a department will become even more critical to the 
State's mission. We have an opportunity to help establish a clean 
technology and energy economy in Connecticut, which would bring 
jobs to the state, increase the quality of life for all of our residents, 
and establish Connecticut as a leader in the next great American 
economic growth opportunity. 
 
(Emphasis added.) 
      .   
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Where did that third “E” go?  Just like the Keystone pipeline, a massive 

project in Canada or Maine will not bring any economic activity or jobs to the states 

whose ratepayers are shouldering the burdens.   

Very truly yours, 
 
 
  

Thomas Melone    


